SERVICES AGREEMENT

THIS SERVICES AGREEMENT (this "Agreement') is made and entered into as of this ___ day of____________, 20__ (the “Effective Date”), by and between_______________________________________, a ________________ corporation having its principal place of business at___________________________ (hereinafter "Client") and  blank corporation having its principal place of business at blank (hereinafter "Company").

Recitals

A. Company is in the business of providing services and products related to the fields of information technology and network security and, pursuant to this Agreement and written Task Orders, is willing to provide such services and products to Client and Client desires to retain Company to provide such services and products.

B. The parties wish to set forth herein the terms and conditions of their mutual agreements with respect to the services and products to be provided.

C. The parties intend that this Agreement shall constitute a basic agreement, the terms and conditions of which shall apply to each Task Order issued by Client and accepted by Company. 


NOW, THEREFORE, in consideration of the mutual covenants and promises set forth herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties, intending to be legally bound, agree as follows.

1. Definitions.  For purposes of this Agreement, the following definitions shall apply:

1.1. "Client Representative" means _________________, the _________________ of Client, or his or her alternate as designated by Client to Company, in writing.

1.2. "Deliverables" means those deliverables set forth in the Task Order which is incorporated by reference herein.

1.3. “Equipment” means the equipment, if any, listed on Schedule A of the Task Order, as amended from time to time.

1.4. “Services” means those services set forth in the Task Order.

1.5. "Software" shall mean the computer program(s) specifically identified in the Task Order.

2. Scope of Work.    The Task Orders to be performed by Company under this Agreement shall be set forth in attached Task Order(s), beginning with Task Order 1. Additional Task Orders may be attached to this Agreement from time to time by the execution of such Task Orders by both contracting parties. Each Task Order shall specify the scope of work, basis of compensation, estimated length of time required to complete the Task Order, including the estimated start/finish dates, and other relevant information. Client may reschedule work associated with a given Task Order provided that Company receives written notice of such rescheduling not less than fifteen (15) business days prior to the originally scheduled date. In the event that Client reschedules within fifteen (15) business days prior to the originally scheduled date, Client shall pay a fee of fifty percent (50%) of the amount that would have been due had the work been performed pursuant to the original schedule. During the term of this Agreement, Company shall provide the Services and/or Deliverables pursuant to the Task Order. Should Client Representative reject any Service and/or Deliverable provided hereunder, Company shall be notified of such rejection in the form of a written report stating in reasonable detail the basis for the rejection and what steps need to be taken to make the Service and/or Deliverable acceptable.  Upon receipt of the rejection notice, Company shall promptly correct such Service and/or Deliverable and resubmit the same to Client for acceptance. In any event, if Client utilizes the Company’s Services and/or Deliverables in an operational manner prior to accepting or rejecting same, such Services and/or Deliverables shall immediately be considered and agreed by Client as accepted.

3. Compensation; Late Payments; Collection.  As compensation for the Services and/or Deliverables provided hereunder, Client shall pay Company according to the terms of the Task Order. If any payment due hereunder remains outstanding in excess of thirty (30) days, Client shall pay Company interest on such outstanding balance at the rate of one and one-half percent (1.5%) per month.   If Company shall have to enlist the services of either an attorney or collection agent in order to collect any amount due hereunder, Client shall, in addition to any other amounts due hereunder, be responsible for the full amount of such attorney or collection agent's fees.

4. Confidentiality.  Company shall not disclose or use for the benefit of anyone other than Client any information regarding Client’s information technology environment, network security, or customer information, provided such confidential information is disclosed to Company as a result of this Agreement, and is identified by Client as confidential.  Anything contained herein to the contrary not withstanding, Company shall have no obligation under this Section 4 in the event that the confidential information is: (i) previously known to Company through a third party at the time of disclosure without obligation of confidence, or without breach of this Agreement; (ii) publicly disclosed through no wrongful act of Company; (iii) received from a third party having the right to lawfully possess and disclose same and without breach of this Agreement, (iv) independently developed by Company, (v) approved for release by prior written authorization of Client; or (vi) required to be disclosed by a court of competent jurisdiction pursuant to applicable law or regulation, but only to the extent expressly required and only after alerting Client of such disclosure requirement. Client shall not disclose or use for the benefit of anyone other than Company any information regarding Company's business or business practices, this Agreement, the Services and/or Deliverables, any information regarding Company's customers or pricing or any other information obtained by Client as a result of this Agreement; provided, however, Client shall have no obligation hereunder for that portion of such information to the extent that Client can show that the information is: (i) previously known by it through a third party at the time of disclosure without obligation of confidence, or without breach of this Agreement; (ii) publicly disclosed through no wrongful act of Client or its representatives; (iii) received from a third party having the right to lawfully possess and disclose same and without breach of this Agreement; (iv) independently developed by Client without access or reference to such information; (v) approved for release by prior written authorization of Company; or (vi) required to be disclosed by a court of competent jurisdiction pursuant to applicable law or regulation, but only to the extent expressly required and only after alerting Company of such disclosure requirement.

5. Term of Agreement.  The initial term of this Agreement, subject to earlier termination as provided for herein, shall commence as of the Effective Date set forth above and shall continue for a period of one (1) year. This Agreement shall renew automatically for successive one (1) year terms. Anything contained herein to the contrary notwithstanding, either party may terminate this Agreement on not less than  thirty (30) days written notice provided, however, that in the event of such termination, all Task Orders for which either party has outstanding obligations shall remain in effect and all terms of this Agreement shall apply with respect to such Task Orders. Anything contained herein to the contrary notwithstanding, either party may terminate this Agreement or Task Order issued hereunder if the other party is in material default of any of the material terms hereof and such material default remains uncured for a period in excess of the amount of time reasonably required to cure such default; such termination being known as a “For Cause” termination.  In the event of termination Client shall pay Company for the Services and/or Deliverables rendered under the affected Task Order(s) and for all costs incurred or committed by Company to the date of such termination. Anything contained in this Agreement to the contrary not withstanding, the failure of Client to pay any amount due to Company hereunder by the due date therefore shall entitle Company to terminate this Agreement immediately and without notice if such monetary default is not cured within ten (10) days of written notice.  

6. Survival.  Any termination, cancellation or expiration of this Agreement notwithstanding, provisions, which are intended to survive and continue, shall so survive and continue, including, but not limited to, the provisions of Sections 3, 4, 5, 8, 9, 10, 12, 13, 14, 15, 16, and 24.

7. Client Cooperation.  Client agrees to cooperate in good faith in order to facilitate the performance by Company of its Services and/or Deliverables to be delivered hereunder.  Such cooperation to include, but not be limited to, providing Company with necessary access to Client's equipment and facilities.

8. Warranty; Negation of Warranty.  Company represents, warrants and covenants that (i) it will comply with all laws and regulations in providing the Services and/or Deliverables; (ii) it will perform the Services in accordance with the terms and conditions of this Agreement in a professional and workmanlike manner consistent with best industry standards and practice and that all of Company’s personnel working under this Agreement shall have the proper skill and training to perform the Services; (iii) it possesses the right, power and authority to enter into this Agreement; (iv) all Deliverables shall be original works of Company or, in the alternative, that Company shall have the rights necessary to provide the  Deliverables in accordance with the terms of this Agreement; and (v) neither the Services nor, to the best of Company’s knowledge, the Deliverables or any other materials, or any part thereof, provided to Client by Company hereunder shall infringe any patent, copyright, trademark, trade secret or other proprietary right of a third party.  CLIENT acknowledgeS and agreeS that, except as may OTHERWISE be expressly set forth in this agreement, COMPANY makes no guarantees or warranties, express or implied, with respect to the services OR DELIVERABLES provided hereunder. Client also acknowledges that COMPANY does not guarantee that ANY services OR DELIVERABLES provided will accomplish CLIEnT’s objectives or anticipated results.  ALL SERVICES, DELIVERABLES, PROGRAMS, INFORMATION, MATERIALS EQUIPMENT AND ANYTHING ELSE PROVIDED BY COMPANY HEREUNDER ARE PROVIDED ON AN "AS IS" BASIS, AND THERE ARE NO WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.   ANYTHING CONTAINED HEREIN TO THE CONTRARY NOTWITHSTANDING, COMPANY SHALL NOT BE LIABLE TO CLIENT FOR ANY LOST PROFIT, DIRECT, INDIRECT OR CONSEQUENTIAL DAMAGES RESULTING FROM OR RELATED TO THE SERVICES OR DELIVERABLES PROVIDED BY COMPANY HEREUNDER, INCLUDING, BUT NOT LIMITED TO, ANY LOSS OF DATA OR SOFTWARE, DAMAGE TO CLIENT’S OPERATIONAL ENVIRONMENT, MALFUNCTIONS AND DEFECTS IN THE SOFTWARE, OR DELAY OF COMPANY IN PERFORMING ANY SERVICES HEREUNDER EVEN IF COMPANY HAS BEEN ADVISED OF THE POSSIBILITY THEREOF OR KNEW OR SHOULD HAVE KNOWN THEREOF.  COMPANY'S LIABILITY HEREUNDER TO THE CLIENT, IF ANY, SHALL IN NO EVENT EXCEED THE TOTAL OF THE FEES ACTUALLY PAID TO COMPANY HEREUNDER BY THE CLIENT DURING THE YEAR IN WHICH THE EVENT GIVING RISE TO THE LIABILITY OCCURRED.  COMPANY MAKES NO OTHER WARRANTY FOR ANY OF THE SERVICES, DELIVERABLES OR ANY OTHER PRODUCTS PROVIDED HEREUNDER.  THE WARRANTIES PROVIDED IN THIS SECTION 8 ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, WHICH MIGHT OTHERWISE BE AVAILABLE.

9. Out-of-Pocket Expenses. Client will reimburse Company for any out of pocket expenses reasonably incurred by Company in providing the Services and/or Deliverables hereunder provided such expenses are approved in advance by Client.  Company shall provide Client with a detailed and itemized list of any expenses for which reimbursement is requested.

10. Equipment.  The parties agree that the Equipment, if any, set forth in the Task Order, which is incorporated by reference herein, will be used by Company in the performance of the Services and Deliverables called for under the Agreement and that the Equipment may be located at the offices of Client.   The parties agree that the Equipment is and shall at all times remain the sole and exclusive property of Company and that Client shall have no rights or claims to the Equipment whatsoever.   At the termination of this Agreement, regardless of the cause of such termination, Company shall be entitled to take possession of the Equipment and Client agrees to make the Equipment available to Company for retrieval and to otherwise cooperate with Company in its efforts to retrieve the Equipment.  In the event that Client fails to cooperate with Company in the return of the Equipment, Client shall be liable to Company for any loss damage or expense, including, but not limited to, legal fees and expenses, incurred or suffered by Company thereby.  Client agrees to use its best efforts to protect and safeguard the Equipment in order to keep the same from damage or destruction, reasonable wear and tear excepted. The list of Equipment may be supplemented at any time by Company providing Client with a new or amended equipment list and any equipment appearing on such new or amended list shall constitute Equipment for purposes of the Agreement.

11. Taxes.  Client shall pay all taxes based on or in any way measured by this Agreement or any Services, Deliverables, or products related thereto, excluding taxes based on Company's net income.

12. Arbitration.  Any controversy or claim arising out of or related to this Agreement, or the breach thereof, shall be settled by immediately submitting the same to binding arbitration in accordance with the rules and regulations of the American Arbitration Association and judgment upon the award rendered by the Arbitrator(s) may be entered in any Court having jurisdiction thereof.   Any arbitration proceeding shall be conducted within the state of Maryland in either Montgomery or Prince George’s Counties.  Where only one arbitrator is involved, the Expedited Procedures (AAA Rules 53-57) shall apply.  Provided, however, that if a non-breaching party in good faith believes that injunctive relief is necessary, they shall be free to seek same in any court of competent jurisdiction pending determination on the merits through the arbitration process.  The losing party in any arbitration shall be responsible for and shall pay any legal or other fees associated with the enforcement of the prevailing party's rights in such arbitration.

13. Governing Law.  This Agreement shall be interpreted in its entirety in accordance with the laws of the State of Maryland without regard to any conflict of law principles and any cause of action arising out of or related to this Agreement may only be brought in the courts of applicable jurisdiction in Maryland.

14. Independent Contractor Relationship.  It is understood that this Agreement does not constitute an employer/employee or partnership relationship between the Client and Company.  Company is an independent contractor and shall be independently responsible for payment of all Federal, state and local income and income related taxes.  Neither party shall have any authority whatsoever to bind the other.

15. Indemnification.  Subject to the limitations set forth herein, each party (“Indemnifying Party”) agrees to indemnify and to hold harmless the other party (“Indemnified Party”), its directors, shareholders, employees and officers, agents, affiliates, contractors, representatives, subsidiaries or parent corporation from any claims, actions, damages or judgments, including reasonable attorneys’ fees, arising from or attributable to any act or omission by the Indemnifying Party or its agents, where such act or omission constitutes: (i) a violation of any of the terms of this Agreement; (ii) a violation of any applicable law or regulations; or (iii) the negligence or willful misconduct of the Indemnifying Party.  Whenever a claim is made by a third party that may trigger the foregoing Indemnification obligation, the Indemnifying Party shall be given prompt notice of such claim, an opportunity to defend and settle such claim with sole control of such defense and/or settlement, and the reasonable cooperation of the Indemnified Party.  The Indemnifying Party shall not agree to or enter into any settlement of such a claim against the Indemnified Party that involves a remedy other than payment of money by the Indemnifying Party without the written consent of the Indemnified Party; provided, however, that if the Indemnified Party rejects any settlement offer presented by the Indemnifying Party for the consent of the Indemnified Party, and the resulting award by the arbiter of liability is less favorable to the Indemnifying Party than the rejected settlement offer, then the Indemnified Party shall reimburse the Indemnifying Party for any and all liabilities, damages, awards, expenses, fines, penalties or judgments in excess of the amount offered in the rejected settlement offer and reimburse the Indemnifying Party for all attorney fees incurred after the date the settlement offer was rejected to the extent caused by the Indemnified Party’s rejection of the settlement offer.  Indemnified Party shall have the right to participate with counsel of its own choosing and its own expense.

16. Non-solicitation.  For the purpose of this Section 16, a party who solicits or attempts to solicit the employees or contractors of the other party shall be referred to as the “Soliciting Party” and the party whose employee or contractor is being solicited shall be referred to as the “Solicited Party”.  For so long as this Agreement shall remain in effect, (including any renewals, replacements or extensions hereof) and for a period of one (1) year following termination, regardless of the reason therefore, the parties agree that they shall not, directly or indirectly, solicit or encourage, or attempt to solicit or encourage any employee or contractor of the Solicited Party to leave Solicited Party’s employ.  The parties acknowledge and agree that any violation of the non-solicitation provision of this Section 16 will have serious adverse consequences on the Solicited Party’s business that cannot be adequately compensated by monetary damages alone.  In the event of a party’s violation or threatened violation of this Section 16, the Soliciting Party agrees that, without limiting any other legal or equitable remedies available to the Solicited Party, the Solicited Party shall be entitled to equitable relief by injunction or otherwise from any court of competent jurisdiction without the need to post a bond of any kind therefore.  In the event that a party violates the non-solicitation provisions hereof, and such violation causes a Solicited Party’s employee or contractor to leave the Solicited Party’s employ, the Soliciting Party agrees to pay the Solicited Party a sum equal to the solicited employee’s annualized gross salary (including bonuses) in affect at the time of his/her departure from the Solicited Party.  Such payment shall constitute liquidated damages and not a penalty, and shall not bar or impair Solicited Party’s right to obtain equitable relief from future violations by Soliciting Party.  For purposes of this Agreement, the fact that an employee or contractor of a party becomes employed by the other party within six (6) months of his or her termination of employment shall be deemed conclusive evidence of a breach of the terms hereof, entitling the Solicited Party liquidated damages as provided for herein.
17. Assignment.  This Agreement shall be binding on the parties hereto and their respective successors and assigns.  Neither party shall have the power to assign this Agreement without prior written consent of the other.

18. Force Majeure.  In the event performance of this Agreement is prevented or interfered with by reason of acts of God, fires, floods, epidemic, strikes, or any other circumstances beyond the reasonable control and without the fault or negligence of the party affected, the party so affected, upon giving prompt notice to the other party of the circumstances causing its delay or failure to perform and of its plans and efforts to implement a work-around solution, shall be excused from such performance on a day-to-day basis to the extent of such prevention, restriction or interference (and the other party shall likewise be excused from performance of its obligations on a day-to-day basis until the delay, restriction or interference has ceased), provided, however that the party so affected shall use its reasonable efforts to avoid or remove such causes of nonperformance and both parties shall proceed whenever such causes are removed.

19. Notices.  Any notices or communication under this Agreement shall be in writing and, except for Task Orders, shall be hand delivered or sent by registered mail return receipt requested to the party receiving such communications at the address first set forth above, or such other address as either party may in the future specify to the other party in accordance with this notice provision.

20. Entire Agreement.  This Agreement sets forth the entire understanding and agreement of the parties as to the subject matter therein, and supercedes all prior agreements and representations, whether written or oral, with respect to the subject matter of this Agreement, between the parties.  No modification, amendment, supplement to or waiver of this Agreement shall be binding upon the parties hereto unless made in writing and duly signed by both parties.

21. Counterparts.   This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original, but all of which shall together constitute one and the same Agreement.

22. No Waiver.  No waiver shall be effective unless in writing signed by an authorized representative of the party against whom enforcement of the waiver is sought.  Neither the failure of either party to exercise any right of termination, nor the waiver of any default or breach shall constitute a waiver of the rights granted in this Agreement with respect to any subsequent other default or breach.

23. Severability.  In the event any one or more of the provisions of this Agreement is invalid or otherwise unenforceable, the enforceability of remaining provisions shall be unimpaired.

24. Legal Fees.  In any dispute arising hereunder, the prevailing or substantially prevailing party shall be entitled to collect from the non-prevailing or substantially non-prevailing party all of its reasonable legal fees and expenses.

25. Representations and Warrantees of Client.  Client represents and warrants that it has the legal right to enter into this Agreement and to retain and authorize Company to perform all of  the Services requested of Company hereunder.  Client will and does hereby indemnify and hold Company its directors, shareholders, employees and officers, agents, affiliates, contractors, representatives, subsidiaries or parent corporation harmless from and against any claims, actions, damages or judgments, including reasonable attorneys’ fees, arising from or in any way attributable to claims made by any employee, contractor or other party relating to a breach of any third party’s privacy or other rights.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized representatives to be effective as of the date first above written.

CLIENT:


        



By:_____________________________

By:_________________________________

    ______________________________

     _________________________________

    Printed Name




     Printed Name

    ______________________________                           _________________________________

    Title                                                                               Title             
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